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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

-===)

TIME WARNER ENTERTAINMENT COMPANY,
L.P.,

Plaintiffg,

)

)

)

)

)

)
-against- ) Civ. No.
)

)

FEDERAL COMMUNICATIONS COMMISSION, )
)

and )

)

UNITED STATES OF AMERICA, )
)

Defendants. )

)
)

AFFIDAVIT OF JOSEPH J. COLLINS

STATE OF CONNECTICUT )
COUNTY OF FAIRFIELD ; ae

Joseph J. Collins, being duly sworn, deposes and
states as follows:

1. I am Chairman and Chief Executive Officer of
Time Warner Cable ("TWC"), an unincorporated division of
Time Warner Entertainment Company, L.P. ("TWE"). I am a
Managing Director of TWE, and prior to TWE's formation in

the summer of 1992 I was Chairman and Chief Executive



Oofficer otATino Warner Cable Group, an unincorporporated
division of Time Warner Inc., which directed the operations
of American Television and Communications Corporation
("ATC"), of which I was Chairman and Chief Executive
Officer, and Warner Cable Communications, Inc. I have been
involved in the cable industry for 20 years. I make this
affidavit in support of TWE's motion for a preliminary

injunction.
Backaround of Cable Television

2. The printed word is no longer the only, or
even the primary, means of mass communication. The past
50 years have witnessed the development of vast new networks
of electronic media for the dissemination of news, informa-
tion and entertainment via television. 1In the first wave of
the video revolution, broadcast television made possible
instantaneous communication between broadcast television
stations distributing their signals from terrestrial
transmitting antennas and anyone within the station's
transmitting range who owned a television set. In that era,
most Americans had no more than three broadcast networks and
a handful of independent stations, which provided homogenous
programming to choose from. The programming was developed

to suit the broadest cross-section of America. Indeed, a



former FCC Chairman termed television in this first wave the
"Vast Wasteland".

3. In the second wave of that revolution, cable
television systems, which transmit from 12 to more than
150 channels of video programming by means of coaxial and
fiber optic cable, have made it possible to communicate a
vast array of news, inrornation’and entertainment
programming to persons within the system's service area who
pay a fee to subscribe to cable. Today over 54 million
people receive cable television.

4. As part of the cable revolution, a large
number of new programming services have been developed.
These are typically distributed by means of satellite to
cable operators and others, who in turn distribute such
programming services to their subscribers. The cable
revolution has made possible the development of both general
entertainment programming services and more specialized
services that present programming on such subjects as news,
religion, financial infofmation, government, law, education,
music and minority affairs. 1Individual cable systems also
create their own local programming services. For example,
TWC's cable systems in the New York City area produce and

offer to their subscribers a 24-hour local news service

called New York 1.



5. In addition to cable, a number of other tech-
nologies, including home satellite dishes, videocassettes,
video disks, satellite master antenna television ("SMATV")
systems and multichannel multipoint distribution systems
("MMDS"), have been developed that compete with both broad-
cast and cable in communicating news, information and
entertainment. '

6. The cable industry itself is not "highly
concentrated" by any customary economic measure (the ten
largest multiple system operators ("MSOs") account for
approximately 55% of all cable subscribers), and an effect
of the increasing size of larger cable operators has been to
enhance their ability to finance new programming ventures
and thus incrca;c the number of "n;dia voices" that are
avajlable. Since cable television prices were deregulated
by the 1984 Cable Act, no fewer than 40 new programming
services have been launched, many of them financed in whole
or in part by cable operators. '

7. Cable operators, including TWC, select which
programming sources to include in the array of programming
they offer their subscribers. For example, cable operators
must choose from among a vast array of programming services
devoted to such subjects as news and political developments
(C-SPAN I and 1II, Cable News Network, Consumer News and

Business Channel), law (Courtroom Television Network),



religion (National Jewish Television, VISN), music (MTV,
Video Hits-1, The Nashville Network), minority interests
(Black Entertainment Television, Galavision), education (The
Discovery Channel, Mind Extension University), sports (ESPN,
Sportschannel) and general entertainment programming (USA
Network, WTBS, TNT). In making such choices, cable
operators exercise editorial discretion--the same type of
discretion employed by newspaper editors in determining the
content of a daily newspaper.

8. In addition, cable operators develop their own
distinctive programming for distribution to their
subscribers. For example, many of the programming services
that characterize contemporary cable communications,
including Home Box Office, Showtime, MTV, C-Span, Cable News
Network and Headline News, were initially developed or
substantially capitalized, in whole or in part, by cable
operators, who created or invested in such services to
enhance their ability to compete with traditional media such
as broadcast television stations. In addition, individual
cable systems create their own distinctive local news
programming, as TWC has done with its New York 1 news
service in New York City and with its local news services in
other locations, including Ithaca and Rochester, New York
and other local programming that is produced by many TWC

cable systems.



9. Furthermore, many cable opofators have
produced their own video editorials. For example, TWC's
Predecessor produced a prize winning series of editorials
for telecast on its systems. The series, entitled "american
Viewpoints", examined many topical public policy issues. 1In
addition, many TWC systems are very similar to local
newspapers, offering national and local weather, local
classified advertising, community bulletin boards and
television channel listings. Furthermore, many national
programming services, such as the Weather Channel and CNN,
provide time for local insertions in their programming which

TWC and other operators utilize.

Iime Warner Entertainment Company. L.P. and Time Warner

Cable
10. TWE is a partnership, the majority of which is

indirectly owned and fully managed by Time Warner Inc., a
publicly traded Delaware corporation. TWE is comprised
principally of three unincorporated divisions: TWC, which
6peratcs cable television systems; Home Box Office ("HBO"),
which operates pay television programming services and which
is more thoroughly discussed in the accompanying affidavit of
Jeffrey Bewkes:; and Warner Bros., which is a major producer
of theatrical motion pictures and television programs.

Warner Bros. licenses its motion pictures for exhibition in

movie theaters, on video cassettes and video disks and by



cable operator pays them a substantial fee. In addition, it
is my opinion that only the most popular, influential and
powerful stations will be in a position to elect retransmis-
sion-consent treatment. Such stations will attempt to
extract substantial payments from cable operators for the

right to retransmit their programming.

C. The PEG Provisions of the 1992 and 1984 Cable

26. Section 611 of the 1984 Cable Act (codified at

Acts

47 U.S.C. § 531) permits municipal franchising authorities
to require the cable operators they regulate to set aside
channel capacity for public, educational or governmental
("PEG") uses (the "PEG provisions”). Section 7(b) of the
1992 Cable Act amends Section 621(a) of the 1984 Cable Act
and permits franchising authorities to also require cable
operators to provide "facilities" and "financial support"
for PEG use. There is no statutory limitation upon the
number of PEG channels that a franchising authority may
require. Section 611 also provides, inter alia, that "a
cable operator shall not exercise any editorial control over
any public, educational, or governmental use of channel
capacity®".

27. Section 25 of the 1992 Cable @ct expressly
limits the portion of channel capacity that a direct broad-~

cast satellite ("DBS") service must reserve for educational



or informational use. ©Only 4 to 7 percent of a DBS service
must be reserved for such uses. In contrast, cable opera-

tors are subject to potentially limitless regquirements.

D. The lLeased Access Provisions of the 1992 and
1984 Cable Acts
28. Section 612 of the 1984 Cable Act (codified at

47 U.S.C. § 532) requires cable operators to set aside a
substantial portion--up to 15 percent--of their channels for
lease to unaffiliated programmers (the "leased access pro-~
visions"). Section 612 also provides, inter alia, that "a
cable operator shall not exercise any editorial control over
any video programming provided pursuant to this section".

29. As originally inactcd, Section 638 of the 1984
Cable Act exempted cable operators from criminal and civil
liability with respect to obscene matters that they were
compelled to carry on PEG or leased access channels.

Section 10(d) of the 1992 Cable Act amends Section 638 so as
to eliminate this exemption from criminal and civil
liability if a program "involves obscene material”.

30. Thus, under Section 638 as amended, a cable
operator is exposed to criminal prosecution or civil
liability as ﬁo obscene programming created by others that
the PEG and leased access provisions require the operator to
carry. Section 10(a) of the 1992 Cable Act purports to

resclve this problem with respect to leased access



programnin§ by amending § 612(h) of the 1984 Act to permit a
cable operator to prohibit or restrict indecent matter on
leased access channels. This power does not extend to PEG
programming. As to leased access programming, it requires
the cable operator to risk civil liability to an aggrieved
leased access programmer, or criminal or civil liability
under obscenity laws, if its decisions on obscenity should
later be determined to have been incorrect. As to PEG
programming the operator cannot even attempt to protect
itself from such liability.

31. Neither the 1992 Cable Act nor any other law
imposes leased access regquirements upon SMATV or MMDS

systems, DBS operators or other providers of video

programming.

s.mmmmmnmnm

32. Section 15 of the 1992 Cable Act provides
that, if a cable operator wishes to provide a free preview
of a "premium channel” to subscribers that do not subscribe
to that premium channel, the operator must give notice cfv
that preview to all its subscribers 30 days in advance, and
block the channel carrying the premium service upon resquest
of a subscriber. Section 15 defines "premium channel” as
"any pay service offered on a per channel or per program
bagis, which offers movies rated by the Motion Picture
Association of America as X, NC-17, or R."™ Accordingly ,it



would appear that notice is required regardless of whether a
particular preview contains such material, so long as the
premium channel sometimes “offers movies rated by the Motion
Picture Association of America as X, NC-17, or R" in

programming not included in the previevw.

II. Injury As a Result of the Must carry
Provisions, PEG and Leased Access Provisions, and Free
Breview Restriction Provisions

33. Implementation of the must carry provisions
will cause irreparable injury to TWE in its capacity as a
cable operator in at least the following respects:

a. The provisions will require cable systems
of TWC to carry an average of approximately
8 commercial and noncommercial broadcast stations,
some of which the cable systems certainly do not
wish to carry. For example, in its Canton, Ohio
system, TWC may be required to carry a religious
broadcast station that it does not currently carry
and does not wish to carry. And, in its Staten
Island, New Yofk system, TWC will be required to
carry approximately 17 commercial stations, two of
which are based in Bridgeport, Connecticut (which
is located 70 miles away and has very little, if
anything, in common with Staten Island). And in
its Keene, New Hampshire System, TWC will not only
be required to add 7 broadcast channels, but to



speech thaﬁ TWC may not wish to carry to subscribers who may
not wish to receive it, and they enable government officials
to displace TWC's chosen messages with their own messages.

35. 1In addition, by subjecting providers of DBS
service to far less stringent PEG requirements than cable
operators are subjected to under the 1984 Cable Act, the
1992 Cable Act causes ifroparablc injury to TWC's cable
systems by placing them at a competitive disadvantage by
favoring DBS speech over TWC's. TWC is also placed at a
competitive disadvantage because neither the 1992 Cable Act,
the 1984 Cable Act, nor any other law requires other
providers of video programming, including SMATV and MMDS
systems and broadcast television stations, to provide PEG
channels. . .

36. The leased access provisions compel TWC to
publish thc speech of others. These provisions expressly
abrogate the editorial discretion of TWC's cable systems and
force TWC to be identified with messages it does not wish to
convey. ‘

37. The provision of Section 10(d) of the 1992
Cable Act which repeals the immunity from criminal and civil
liability with respect to obscene programming carried on PEG
and leased access channels causes irreparable injury to TWC
by subjecting it to the risk of criminal and civil liability
for programming created by others that it does not wish to



carry but is required by law to carry. The provisions of
Section 612(h) of the Cable Act permitting TWC to prohibit
or restrict obscene programming does not alleviate such
injury in that they compel TWC to determine obscenity
questions that even Federal courts regard as exceedingly
difficult, and TWC remains exposed to criminal or civil
liability if a court later di-aéracs with ifl determination.
Further, these provisions provide no protection whatever as
to obscene programming TWC may be required to carry on PEG
channels. At least one TWC cable system has already been
obligated to hire employees to screen programs for
obscenity, even though it did not choose to offer these
programs, and would prefer not to do so.

38. By compelling TWC to yield control of a
substantial portion of its channel capacity to unaffiliated
programmers, the leased access provisions irreparably injure
TWC by impairing its ability to offer programming created by
others or by itself that it would prefer to'convcy and that
TWC believes its vicwcrs'would prefer and by limiting its
ability to offer its own programming.

39. By permitting the FCC to regulate the price,
terms and conditions of channel leases, the 1992 Cable Act
irreparably injures TWC by subjecting it to regulation from

which its non-cable competitors are exempt and by placing



[

business control of its communications assets in the hands
of government officials.

40. Taken together, the must carry, retransmission
consent, PEG and leased access provisions of the challenged
legislation irreparably injure TWC by requiring it to
relinquish cditorial‘and business control of a substantial
portion of the cable channels that enable it to communicate.
The average TWC system has approximately 45 channels, is
located in an area having approximately 8 local commercial
and noncommercial broadcast stations and is- required by
franchise to provide approximately 2 PEG channels. The
Cable Act, therefore, would require TWC to relinquish
editorial and business control of over an estimated 30% of
its channels (approximately 8 must carry channels,
approximately 2 PEG channels and approximately 3.5 leased
access channels).

41. The restrictions of Section 15 will make it
more difficult and costly for TWC to offer free previews of
premium services. I believe it will be very expensive to
block such previews from objecting customers. Based upon my
experience, I expect that, as a result of these burdens,
some of TWC's cable systems will offer fewer free previevs,
and some might even stop offering them altogether. Because
Section 15 might be construed to apply even if a particular

preview contains no "movies rated by the Motion Picture



Association of America as X, NC-17, or R", I expect this to
be true regardless of whether a particular proview contains
such material. Therefore, Section 15 will have the likely
effect of significantly inhibiting TWC's communications with
its subscribers through free previews, to its irreparable
injury. 1In addition, Section 15 discriminates against cable
operators because it allows non-cable program distributors
to promote their premium services without limitation. This
places TWC and other cable operators at a competitive
disadvantage.
ng;;mummmm_mMMmmmaum

I. The Statutory Scheme
42. Section 19 of the 1992 Cable Act adds Section

628 to the Communications Act of 1934. Section 628 directs
the FCC to prohibit cable programmers in which a cable
operator has an attributable interest from entering into an
exclusive agreement with any cable operator, except that ;f
the programming is to be distributed to areas currently
receiving cable, they may enter into such a contract if the
FCC finds that it is in the "public interest®.

43. Section 628 also directs the FCC to prohibit
discrimination by a satellite cable programmer, in which a
cable operator has an attributable interest, in the prices,

terms, and conditions of sale and delivery of cable

=25



structure that in combination discriminates against cable

operators in the most harsh and intolerabld\ manner.

h J. Collins

Sworn to before me this

ﬁ/th day of November, 1992.

State of Connecticut
County of Fairfield

On this 4th day of November, 1992, Elyse Egleston, the undersigned
officer, personally appeared Joseph J. Collins, known to me to be
the person whose name is subscribed to the within instrument and
acknowledged that he exacuted the same for the purposes therein

contained.

In witness whereof I hereunto set my hand.

ELYSE S. EGLESTON
Notary Public
My Commission Expires Aug. 31, 1967

37-
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RECEIVED

INTERMEDIA PARTNERS NOV 1 71992

David G. Rozzelle 1.C.C.C.
General Partner

November 13, 1992

Sam Behrend

Executive Director

Tucson Community Cable Corp.
124 East Broadway

Tucson, AZ 85702

Dear Sam:

Pursuant to Section 10 of the Cable Television Consumer Protection And
Competition Act of 1992, the immunity conferred on Tucson CableVision by Section
638 of the Communications Act for the carriage of obscene programming on public,
educational and governmental access channels will been repealed as of December 4,
1992. Accordingly, our lawyers advise us that we face potential civil and criminal
liability for any obscene material carried on Channel 12.

Therefore, | must reluctantly request that all programming which contains
sexual, excretory or other behavior or depictions, or language which potentially may
be offensive to the citizens of Tucson be sent to our system for screening before it
is cablecast by TCCC over our cable system. Moreover, no live programming should
be cablecast which contains such material. All such programming should be taped
and sent to us for screening as outlined above. Failure to adhere to this request will
result in legal action by us seeking to prevent reoccurrence. :

| personally believe that the present arrangement between the City, TCCC and
the system is the best way to operate a public access channel. That view is clearly
not shared by our elected representatives and Tucson CableVision cannot permit itself
to be liable for program content which is the exclusive province of a third party. | am
hopeful you will understand the conundrum in which we find ourselves.

I will be in Tucson the week of December 7. | would like to meet with you
during the week if you have the time.

cc: Clayton Hamilton
Brad Detrick, Esq. :
Alan Mutter Chief Executive Officer,
Wendell Owen . Cable Operations

235 Montgomery Street, Suite 435 @ San Francisco, CA 94104 B (415) 616-4600 ® FAX (415) 397-4706
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EXAMPLE OF

FIGURE 75.1
ANTENNA

GROUNDING

NEC — NATIONAL ELECTRICAL CODE

DISCHARGE UNIT
{NEC SECTION $10-20)

43. OUTDOOR ANTENNA GROUNDING —
If an outside antenna or cable system is connected
10 the equipment, be sure the antenna or cable system
is grounded $0 as 10 provide some protection against
voliage surges and buili-up static charges. Section
810 of the Nations! Electrical Code, ANSI/NFPA
No. 70-1984, provides information with respect W
proper gsounding of the lead in wire 10 an anienna
discharge unit, size of grounding conductors,
location of anteana-discharge unit, connection 0
pounding clectrodes, and requirements for the
grounding clectrode. See Figure 1.

14. LIGHTNING — For added protection for this
equipment during a lightning storm, or when it is
left unauended and unused for long periods of time,
unplug it from the wall outlet and disconnect the
anwnna or cable system. This will prevent damage
to the video product duc to lightning and power-
iine surges.

15. POWER LINES — An outside antenna system
should not be located in the vicinity of overhead
power lines or where it can fall into such power
lines or circuits. When installing an outside antenna
system, extreme care should be taken to keep from
touching such power lines or circuits as contact
with them may be fatal.

16. OVERLOADING — Do not overload wall
outlets and exiension cords as this can result in
a nisk of fire or electrical shock.

17. OBJECT AND LIQUID ENTRY — Never
push objects of any kind into this equipment through
openings as they may touch dangerous voltage points
or short-out parts that could result in a fire or clectric
shock. Never spill liquid of any kind on the video
product.

18. SERVICING — Do not attempt 10 service this
equipment yourselfl as opening of removing covers
may expose you to dangerous voltage of other
hazards. refer all servicing to qualified service
personnel.

19. DAMAGE REQUIRING SERVICE—
Unplug this equipment from the wall outlet and
refer servicing to qualified service personnel
under the following conditions:

a. When the power-supply cord or plug is
damaged.

¢ €

b. ¥ liquid has been spilled, or objects have fall.
into the equipment.

¢. If the equipment has been exposed to rain
water,

d. If the equipment does not operate normally |
following the operating instructions. Adju.
only those controls that are covered by
operating instructions as an improper adju-
ment of other controls may result in dama.
and will often require extensive work by
qualificd technician to restore the equipmic
10 its normal operation.

. Iftheequipment has been dropped or the cabin
has been damaged.

f.  When the equipment exhibits a distinct chan,
in performance, indicating a need for service.

20. REPLACEMENT PARTS — When replac:
ment parts are required, be sure the servic
technician has used replacement parts specified |
the manufacturer or have the same characteristic
as the original part. Unauthorized substitutions m:
result in fire, electric shock or other hazards.

21. SAFETY CHECK — Upon complietion of an
service of repairs (0 this video product, ask th
service lechnical to perform safety checks t
determine that the video product is in prop.
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Your new IMPULSE 7000 converter features the
latest technology applicable to cable TV viewing.
These instructions were prepared to acquaint you
with the operation of IMPULSE 7000. Please read
this information carefully. It will help you to get the
maximum enjoyment from this product and will
give you a better understanding of its application
for your cable TV system and your home video and
audio system needs.

€

" UPERATING
SUGGESTIONS

€

Aim the remote control directly at
the converter. Be sure there are no
obstructions between the remote
control and the converter.

Press and release buttons one at a

time, firmly and deliberately.

Be sure the TV set is tuned to the

converter channel (CH 2, 3 or 4). ____!’_—";-Elj

Your cable installer will tell you
which channel to tune.

(




